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Following entry of an order and judgment of divorce by Lee County Chancellor John C. Rosson

January 21, 2001, both Danny and Carolene Franklin appeal. Danny, plaintiff below and gppellant here,

assigns the following errors by the chancdllor:

2.

13.

THE AMOUNT OF PERIODIC ALIMONY AWARDED TO CAROLENE FRANKLIN IS
EXCESSIVE AND AN ABUSE OF THE CHANCELLOR'S DISCRETION.

THE CHANCELLOR'S AWARD OF TEMPORARY ALIMONY ARREARAGE IS
ERRONEOUS, AN ABUSE OF DISCRETION, AND SHOULD BE REVERSED AND
RENDERED.

THE CHANCELLOR'S FINDINGS AND AWARD REGARDING PAST DUE MEDICAL
BILLSARE CLEARLY ERRONEOUS.

THE CHANCELLOR ERRONEOUSLY AWARDED CUSTODY OF THE FOUR MINOR
CHILDREN TO CAROLENE FRANKLIN WITHOUT CONSIDERING THE ALBRIGHT
FACTORS.

THE CHANCELLOR'S AWARD OF ATTORNEY'S FEES TO CAROLENE WAS
ERRONEOUS.

Carolene, defendant below and cross-appellant here, appeal's two issues:

WHETHER CHANCELLOR JOHN ROSS ERRED WHEN HE ENTERED THE ORDER
GRANTING NEW TRIAL.

ASSUMINGJUDGE ROSSHAD AUTHORITY AND A SUFFICIENT BASISTO GRANT
ANEWTRIAL, WHETHERJUDGE ROSSERRED IN DIVIDING THEMARITAL ASSETS
WHEN HE AWARDED 65% TO DAN AND 35% TO CAROLENE AND IN ALLOWING
DAN TOPAY THEMAJORITY OF CAROLENE'SSHARE TOHER OVER A PERIOD OF
180 MONTHS.

We dfirmin part and finding error, reverse and remand in part to the chancery court for further

action congstent with this opinion.

14.

FACTS

The divorce case of Carolene and Danny Franklin has been pending before the courts of this State

for nearly eleven years. The recitation of the facts and procedurd history is necessarily lengthy.



5. Danny and Carolene were married in October, 1980. Four daughters were born to the marriage:

Jessicain 1984, Candace in 1986, Whitney in 1988, and Jenna in 1993. Although neither party brought

ggnificant assets to the marriage, the couple soon began a business, Franklin Collections Services. This
business became successful enough that Carolene could eventudly cease working thereregularly to devote
the bulk of her time to child rearing and il dlow the family to live comfortably.

T6. Sometime around Christmas 1992, Danny |eft the maritd home and filed for divorce on January
21, 1993, claming irreconcilable differences. Carolene filed a petition for separate maintenance which
resulted, eventudly, in the entry of atemporary decree by Chancdlor Timothy Ervin, dlowing Carolene

use and possession of the marita home, custody of al four children and requiring Danny to pay $1,200 per

month in child support and $3,400 per month dimony.

q7. In the interim, Danny filed an amended complaint aleging habitud crud and inhuman trestment, or

dterndively, irreconcilable differences. Danny aso sought custody of the children. Carolene filed a
counter-complaint for divorcein October 1995, asserting adultery and habitud crud andinhuman treatment

by Danny. After years of wrangling, the matter eventualy came on for hearing before Chancdlor Ervinin

April 1998. After three days of testimony, Ervin took the matter under advisement.

q8. In December 1998, Ervin notified the supreme court that he had not yet rendered adecison inthe

Franklin case and would be unable to do so before leaving the bench at the end of the year. The supreme

court issued an order on January 22, 1999, appointing Ervin as specid chancellor in the case and ordered

him to render ajudgment.

T9. Danny then filed anotice of dismissd with the Lee County Chancery Court. He argued that, under

the Rules of Appellate Procedure, the case was automatically dismissed when the chancellor falled to

render adecison for more than sx months and forty-five days and neither party had sought mandamus.



Danny a o filed amotion to reconsder the specid chancelor appointment with the supreme court based
uponthesameground. Thiswasdenied. Chancellor Ervin rendered amemorandum opinion on April 12,
1999. Carolene was granted the divorce on the ground of adultery. Carolene aso recelved custody of
al four daughters, child support in the amount of $1200 per month, aimony in the amount of $3500 per
month and fifty per cent of the marital estate. Chancdlor Ervin, however, never entered a find judgment
of divorce.

110. Danny filed a number of motions pertaining to the order: a motion to recongder, maotion for new
trid and motion chalenging Ervin'sauthority to enter the order a dl. Ervin declined to rule on any of these
motions, finding his authority in the case ended upon issuance of the memorandum opinion. The new
chancdlor, John Ross, entered a find judgment in February 2000 which adopted the findings of Ervin's
memorandum opinion. Danny filed another motion for new trid which Chancellor Ross then granted.
11. Thesecond hearingwashedin November 2000. Chancellor Rossissued hisopinion and judgment
in January 2001. Carolene was again granted a divorce on the ground of adultery and custody of dl four
children with child support of $1050 per month. The chancellor vaued the marita estate, comprised
primarily of various pieces of red property, a cattle and farming operation and the collections business, at
$1,037,290. He dlocated thirty-five percent of this tota, $363,051.50, to Carolene and the remaining
sixty-five percent, $674,238.50, to Danny.

12.  Thechancdllor dsofound Danny in arrearsfor alimony ordered under the 1994 temporary decree
in the amount of $74,800. After subtracting the vaue of the property awarded to Carolene outright, the
chancdlor found Danny owed to Carolene as her portion of the marita estate $264,551.50. To thistota

he added the adimony arrearage for a total of $339,351.50 due Carolene to be paid in 180 monthly



ingalments of $3,132.77. Carolene was granted alien on Danny's property to secure thisdebt. Findly,
Carolene was granted dimony in the amount of $2,915 per month.
ANALYSS

113. For darity and smplicity, we will combine some issues of the gpped and cross-apped for
discussion and approach them out of the order in which the parties have presented them.
A. Carolene's Cross-Appeal

1. New Trial
14. Carolenesfirg assgnment of error on cross-gpped isthat Chancellor Rosserred when he granted
Danny's motion for anew trid because he lacked the authority to do so. Danny answers that Carolene
faled to designate the March 2000 order in her notice of gpped and sheistherefor barred from raising the
issue.
115.  Anorder grantingamotion for anew trid isnot afind judgment which can be gppeded as of right.
Maxwell v. Illinois Cent. Gulf R.R., 513 So. 2d 901, 908 (Miss. 1989). Theonly avenuefor review
of adecison on amotion for new trid doneisviaaninterlocutory apped. Bowman v. Rutledge, 369,
So. 2d 768, 769 (Miss. 1979). The motion for new tria, whether granted or denied, is but one portion
of the case as a whole which may, if proper objection is made, be appeaed as an assgnment of error
following the entry of afind judgment from the new trid.
116. Inarguing the chancdlor lacked authority to grant the new trid, Carolene relies upon the supreme
court decison of Love v. Barnett, 611 So. 2d 205 (Miss. 1992). In Love, the chancellor who heard
the matter and issued a bench ruling died before find judgment could be rendered. The new chancellor
granted arequested modification without benefit of ahearing and without accessto the record or transcript

of the firs hearing. In reverang the modification, the supreme court said the chancdlor who heard the



matter was best Stuated to fashion an appropriateremedy. 1d. at 208. Without a hearing, introduction of
new evidence, review of the previous hearing or agreement of the parties, the modification lacked any
evidentiary support and was therefore arbitrary and capricious. Id.
17. The case before us dso involves two chancellors and a memorandum opinion not yet made into
afind judgment but there the resemblance ends. Chancellor Ross did not modify Chancdlor Ervin's
memorandum opinion. On the contrary, Rossadopted Ervin'smemorandum opinioninitsentirety asafina
judgment in the matter. Presumably that find judgment would have remained in place had Danny not then
sought anew trid. Love would be gpplicable if Danny had sought to dter aterm of the judgment without
giving Carolene an opportunity to argue againgt it. Because he sought a new trid instead, Carolene had
afull opportunity to be heard and present evidence.
118.  Whether or not to grant amotion for anew trid is ameatter of discretion vested in the chancdllor.
M.R.C.P. 59(8). Onereason for granting anew trid would be that an injustice would result from alowing
the judgment to and. Roebuck v. Massey, 741 So. 2d 375, 387-88 (1 38) (Miss. Ct. App. 1999).
That was the stated reason for the grant of a new trial and Carolene offers us no argument why this
congtituted an abuse of discretion.

2. Equitabledistribution
119. Carolene's second issue on gpped attacksthe validity of the chancellor's distribution of the marita
assets. She argues that by awarding her only thirty-five percent of the maritd assets, the chancdlor failed
to properly vaue her contributions as both ahomemaker and anintegra part of getting Franklin Collection
Services up and running. She clams an even it is due her in light of her contributions.
120. Missssppiisan equitabledigtribution state, not acommunity property one. Owen v. Owen, 798

S0. 2d 394, 399 (1 14) (Miss. 2001). "Equitable" does not mean "equd.” 1d. The divison of marita



assetsisamatter of discretion for the chancelor, bearing in mind the equities of the circumstances and the
relevant facts and consderations. Davisv. Davis, 638 So. 2d 1288, 1293 (Miss. 1994). The factors
that must be considered, the Fer guson factors, are familiar and well-known to the courts of this State.
Ferguson v. Ferguson, 639 So. 2d 921, 928 (Miss. 1994). Failureto consider thesefactorsand make
specific findings on the record may result in reversible error. Owens, 798 So. 2d at 399 (] 13).

921. Inthiscase, Chancellor Rossdid consder each factor and make on-the-record findings. Henoted
the contribution Carolene made asfirst afull-timeworker at Franklin Collections Service and then asafull-
time homemaker. These findings do not support Carolene's contention that her contributions were
undervalued, nor does the divison itsdf.

122.  While Carolene received less than half as an absolute number, what she did receive-a house, two
vehiclesand a cash settlement—were debt free. The house is unencumbered by amortgage and no money
isowed on either of thevehicles. None of the marital debt was assigned to Carolene, and shewas granted
alien on Danny's property to assure her share of themarital estate. What Danny retained wasthe debt and
the means with which to secure his continued payments to Carolene of that which he owes her.

9123.  Inlight of what each party received, we cannot say the chancellor abused his discretion. The

equitable digribution is affirmed.

B. Danny's Appeal

1. Appointment of special chancellor



924.  Danny hasvigoroudy opposed the authority of former Chancellor Ervin, or any other judge, torule
ontheorigind divorce petition snce hewas noticed of Ervin's gppointment as specid chancdlor in January
1999. He continues to press this argument on appeal. Danny contends the case stood automatically
dismissed-and dl previoudy entered orders dissolved-as of December 15, 1998.
125.  For thispropostion, Danny reliesupon Mississppi Rule of Appdllate Procedure 15. Thisrule has
since been amended but the verson in effect at dl times relevant to this case read:

(& When Mandamus Required. If atrid judge in a civil case falls to render a
decisononamotion or request for relief which would be dispostive of dl theclamsor the

rights and ligbilities of dl the parties, within sx (6) months after taking such a motion or

request under advisement, any party inthe case may gpply to the Supreme Court for awrit

of mandamus to compel the trid judge to render a decison on the matter taken under

advisement or deferred. Application for awrit of mandamus must . . . be made within 45

days after the expiration of sx (6) months from the date the motion or request was taken
under advisement by the trid judge.

(c) Effect of Failureto Seek Mandamus. If apaty whofiled theorigind complaint
failsto gpply for awrit of mandamus within the time prescribed, the complaint shal stland
dismissed without prejudice, except upon ashowing that thefailureto timely apply resulted
from excusable neglect and that manifest injustice will result from thedismissd. If aparty
who hasfiled acounter-clam or across-clam fallsto agpply for awrit of mandamuswithin
the time prescribed, likewise, except upon a showing that the failure to timely apply
resulted from excusable neglect and that manifest injustice will result fromthedismissdl, the
counterclaim, or cross-claim shall stand dismissed without prejudice.

726. Both parties point us to two cases which interpreted the then-existing Rule 15, Field v. Lamar,
822 So. 2d 893 (Miss. 2002), and Town of Lucedal e v. George County Nursing Home, Inc., 482
S0. 2d 223 (Miss. 1986). Briefsto this court spend much discussion on how thefacts of thosetwo cases
ether do or do not apply to the Franklins situation. Whatever the factud distinctions between Field and

Lucedale, these two cases make perfectly clear the purpose of Rule 15! That purpose wasto ensure

At the time Lucedal e was decided, the rule was embodied as Mississippi Supreme Court
Rule 47.



prompt resolutions for the parties and promotion of judicid efficiency and economy. Lucedal e, 482 So.
2d at 225.

927. A literd reading of Rule 15 does support Danny's contention that the divorce petition stood
automaticaly dismissed as of December 15, 1998. That, however, doesnot end the matter. Another rule
dlowseither the Mississippi Supreme Court or the Mississippi Court of Appealsto suspend the gpplication
of any of itsrules upon its own motion in the interest of expediting decision or other good cause shown.
M.RA.P. 2(c).

128. Inissuing its order gppointing the specia chancellor, the supreme court, in effect, expressed its
intention to suspend the application of Rule 15 in this case. Why that court would find suspension
warranted isreadily apparent. At that time, the case had beenin progressfor Sx years. A hearing had been
held and evidence presented. The only thing missing was ajudgment. Although by that point the phrase
"expediting decison” was ingppropos to the point of ludicrousness, the clear intent of the supreme court
was to bring an end to this divorce case.

129. Thisisnot acase in which Danny sought to assert the privileges of Rule 15 a some earlier date,
arranged hislife accordingly and was then surprised to find the case il divein 1999 when the chancellor
issued his memorandum opinion. If those were the facts with which we were presented, we may have
consdered the matter differently. Field, 822 So.2d at 898. But that isnot our case. Danny did not file
his natice of dismissd until after learning of the specid chancellor's gppointment. He never ceased to pay
the child support ordered in the 1994 temporary decree and only ceased paying the entirety of the dimony
in gpproximately March of 1999, the same month he received notice the supreme court had denied his

motionto reconsder the speciad gppointment and, presumably, upon advice of counsel. Danny never acted



like an individuad who thought the temporary decree had dissolved until he knew for afact that it had not.
Rule 15 cannot now help him.
130. Danny raises thisargument at severd points on apped. However, we do not find that it need be
addressed dsawhere in this opinion.

2. Calculation of alimony arrearage
131.  Under the terms of the temporary decree, Danny was required to pay Carolene $3400 per month
indimony. The chancdlor found that Danny had stopped paying Carolene dimony in March 1999. He
then caculated an arrearage of $74,800, or $3400 for twenty-two months. No credit was given for any
payments during that twenty-two months.
132. Missssppi has dlowed a payor spouse aimony credit for amounts paid to or on behaf of the
payee spouse even though those payments have not taken the traditiona form of apersona check marked
"dimony." See Spalding v. Spalding, 691 So. 2d 435, 439 (Miss. 1997) (paymentsmadedirectly to
payee by Socid Security Adminigration deriving from payor's disability benefits to be credited aganst
dimony); McHann v. McHann, 383 So. 2d 823, 825 (Miss. 1980) (payor spouse's payment of payee's
household utilities, home repairs, auto insurance and taxes to be credited againgt outstanding aimony).
133. A fair reading of these cases produces the rationde for dlowing these credits dimony isincome
to the payee spouse to meet reasonable needs. Where those needs are met directly by the payor spouse,
the payee is not burdened with them. Payments directly to vendors on behdf of the payee may be
considered subgtitute income.
134. Theinformation supplied by Danny himsdlf dearly showshe hasfaled to makedl of the mandated
adimony payments. His banking information shows the last full dimony payment was made in February

1999. Danny does not actudly dispute that heisin arrears, only the amount. Carolene admitsto receiving

10



vaious benefits from Danny after he stopped submitting checks marked "dimony.” However, she
cong dersthoseto have been gratuitous actionson hispart. For support of thispropostion, Carolenerelies
uponMacDonaldv. MacDonald, 698 So. 2d 1079 (Miss. 1997). That case holdsthat apayor spouse
is not entitled to a credit againg future obligations for past payments which exceeded the court-imposed
obligation. 1d. at 1086-87 (1 39).
135. Thedifficulty in Carolenegsargument isreadily apparent. She arguestha Danny hassmultaneoudy
faled to pay dimony and made gratuitous overpayments. That argument is untenable. Danny is entitled
to some credit for the payments he has made to or on behaf of Carolene since February 1999. We must
remand to the chancery court with ingtructions to classify each of the payments made and determine
whether or not they were court-ordered expenses, such as medica or dental expenses, to which Danny
would not be entitled to a credit, and those which were not specifically ordered but derived to Carolene's
benefit, such as payment of her household utilities.
1136.  We caution the lower court that child support payments have not been made an issuein this case.
No expenses dlocated specificaly to the children, such asclothing, school activitiesor otherwise, may be
consdered as an off-set to dimony. Danny is not entitled to credit on any child-related expenses,
regardless of how much he has spent.

3. Periodic alimony
137.  Danny next arguesthe amount of periodic dimony granted Caroleneisexcessve and the aggregate
of the obligations imposed upon him exceed his net monthly income, cregting aper se abuse of discretion
by the chancdlor. Caroleneanswersthat Danny'smonthly incomeisgreater than the amount he documents
and proof of that is shown by the amounts he has paid in the past in dimony, child support and other

EXPeNnses.
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138.  Inaddition to the $3132.77 Danny was ordered to pay monthly for Carolene's share of the maritdl
edtate and the dimony arrearage, Carolene was granted aimony in the amount of $2915 per month. The
chancdlor arrived at this amount by calculating Carolene's reasonable monthly expenses and subtracting
the ordered child support with the balance, $2915, to be paid as periodic dimony.
139.  Whether or not to awvard adimony and in what amount is a matter left to the discretion of the
chancdlor. Duncan v. Duncan, 815 So. 2d 480, 483 (17) (Miss. Ct. App. 2002). Wewill disturb a
chancdllor's judgment only upon a showing of an abuse of that discretion. 1d. The chancellor'sdiscretion,
however, isnot absolute. There are severd factors that must be considered in determining the propriety
of an dimony award:

(2) the income and expenses of the parties,

(2) the hedlth and earning capacity of the parties,

(3) the needs of each party;

(4) the obligations and assets of each party;

(5) the length of the marriage;

(6) the presence or absence of minor children in the home;
(7) the age of the parties,

(8) the standard of living of the parties;

(9) the tax consequences of spousal support;

(10) fault or misconduct;

(12) wagteful dissipation of assets;

(12) any other factor bearing on justness and equity.
Armstrong v. Armstrong, 618 So. 2d 1278, 1280 (Miss. 1993).
40.  Conceptudly, an award of periodic aimony flows from the obligation of ahusband to support his
wife in the manner to which she has become accustomed to the extent he is able do so. Watson v.
Watson, 724 So. 2d 350, 355 (1 17) (Miss. 1998). Alimony is not a prize, though, to which awifeis
indefinitdy entitled smply by virtue of once having been married to her husband. Brooks v. Brooks, 757

So. 2d 301, 305 (114) (Miss. Ct. App. 1999). Thuswe examinetheAr mstrong factors, balancing what

12



the wife reasonably needs to as closely maintain her slandard of living with her former husband's ability to
pay and hisright to dso maintain adecent sandard of living. Brooksv. Brooks, 652 So. 2d 1113, 1122
(Miss. 1995).

41. Chancdlor Ross, dthough ligting the proper factors, made no findings of fact in this portion of his
opinionother thanto Satethat inlight of Danny's substantia incomeand Carolengslack of income, dimony
was appropriate. Many of these factors, however, are smilar or identica to those considered in making
an equitable digtribution of marital property. Inthat section of hisopinion, Chancellor Ross made findings
which are equdly applicable here.

42.  Insum, the chancdlor found that both parties were then in their early to mid forties and in good
hedlth; Danny worked but Carolene did not athough there was no reason other than the children at home
why she did not; Danny had committed uncondoned adultery during the course of the marriage of twenty
years. The chancellor was unable to determine Carolene's needs and expenses because of her fallure to
submit the necessary financia information so he made reasonable assumptions for her. The assets and
obligations of the parties were thoroughly discussed in the section deding with the marital etate.

143.  Inaddition to these factud findings, the record establishes that Carolene has suffered a substantial
lossin her gandard of living while Danny's only gppears to have improved. Carolene had been out of the
work force for some years, and both parties appear to spend indiscriminately.

44.  Although the chancdlor made no specific findingsinthis portion of the judgment, wefind sufficient
evidencein therecord to support the dimony award, subject to the remaining portion of our opinion onthis

issue,
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145. Danny dso complainsthat the chancdlor ordered him to pay amost $8,000 per month in aimony
and child support from an adjusted monthly gross income of only $4370 per month. Carolene argues
Danny'sincomeis actudly much higher than that.

46. Ordering a spouse to make payments beyond his means has been held to be reversible error.
Tilley v. Tilley, 610 So. 2d 348, 354 (Miss. 1992). However, we are not convinced that the payments
ordered of Danny exceed his means.

147.  Thefinancid informeation provided by both Danny and Carolenehasbeenincomplete or mideading.
Danny claims to earn only $4300 per month but has aso managed to spend thousands of dollars in
furnishing hisnew country club home, pay for hisgirlfriends charge card expensesand makevery generous
charitable contributions. His monthly income and expenses report submitted as an exhibit on this apped
indudesasamonthly expense $898.64 in property taxes on hishome. Wefind that figurerather incredible.
At the rate Danny Franklin clams, hisannud property taxeson aprivate resdence with an gppraised vaue
of $230,000 would be more than $10,000 per year. That seems highly unlikely.

148. Danny dso tedtified that agreat many of his expenses are paid for by the collections businessthen
later charged to him asincome. Most of these payments were not reflected on Danny's income and
expense disclosures. Danny went to great lengths to show how poorly his businesses were doing but he
aso received atax refund of over $100,000 for the deductions he took on those losses and which he
intended to hide from Carolene.

149.  For her part, Carolene faled to provide any financia informeation during discovery. She only did
50 in the middle of the hearing at the court's order. Theinformation that was submitted was incomplete,
illegible or unredigtic. She attempted to include expensesfor the children as part of her monthly expenses

when those expenses are to be provided for by child support. 1d. at 353.
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150. Neither party has asssted the courtsin making afair determination of thisissue. Chancdllor Ervin
found that Danny'sincome was substantialy higher than he would admit but Chancellor Ross, following the
second hearing, did not. Such a concluson might be presumed but given the mideading or inaccurate
nature of the information provided, we cannot find abass for making such a presumption. 1t may smply
be that Chancellor Ross falled to consder the aggregate amount of the payments he ordered Danny to
make.
151.  We mus remand the question to the trid court for further evidence on the actud monthly income
whichmay be atributed to Danny. The vaue of what he receives from the payment of hisexpensesby the
busnessareto beincluded in that caculation, asisthe vaue of any tax refundsto which hemay be entitled.
We a0 order Carolene to provide the financia data required by the court, in full, accurately and without
congderation of the expenses covered by child support. Once this information has been provided, the
chancellor isto determine whether the periodic dimony of $2915 per month isfinancidly feesble. If itis,
that award isto stand. If it is not, the chancellor isto make a new reasonable award.

4. Past due medical expenses
152.  Inthetemporary decree, Danny wasordered to maintain heglthinsurance on Caroleneand thegirls
aswell as pay any medicd, dentd, doctor and drug bills. Carolene does not claim that Danny has faled
to maintain the necessary insurance, but that he hasfailed to pay or reimburse her for medical expenses|eft
unpad by the insurance.
153. Carolene presented evidence of past due medica expenses after payment of insurance benefitsin
the amount of $10,221.39. She also testified that another $2344.68 worth of medical expenses had been

incurred but that insurance payments had not yet been posted. The chancdlor granted Carolene

15



$12,655.07 in medica expenses, an amount which obvioudy included the $2344.68 to which insurance
had not yet been gpplied. Thiswas error.
154. Danny was not required to duplicate payments made by insurance, only to pay the expenses not
covered by insurance. Until such time asthe question of what portion of those billsinsurance would cover
was sttled, the amount Danny was required to pay could not be determined. As of the time of trid,
Carolene was due only $10,221.39.

5. Child custody
155. The chancdlor awarded custody of dl four daughters to Carolene despite the fact the two oldest
girls were living with Danny at the time and both expressed the desire to remain with their father. The
reasongiven for the custody decision wasthe chancelor'sfinding that siblings should berai sed together and
Danny had sought custody of only thetwo oldest girls. Asameatter of factud darification, wenote Danny's
amended complaint seeking custody of al four daughters.
156. Thelaw in Missssppi regarding custody determinationsis extremedy well settled. In making that
decison, the chancdllor is to take into consderation the well-known factors expressed in Albright v.
Albright, 437 So. 2d 1003, 1005 (Miss. 1983):

(1) age, hedth and sex of the child;

(2) adetermination of the parent that has had the continuity of care prior to the separation;

(3) which has the best parenting skills and which has the willingness and capacity to

provide primary child care;

(4) the employment of the parent and responghilities of that employment;

(5) physicd and menta hedth and age of the parents;

(6) emotiond ties of parent and child;

(7) mord fitness of the parents;

(8) the home, school and community record of the child;

(9) the preference of the child at the age sufficient to express a preference by law;

(10) gahility of home environment and employment of each parent and other factors
relevant to the parent-child relationship.

16



157.  The chancdlor in this case made no findings a dl upon the Albright factors. They do not even
appear to have been consdered. Certainly they were not mentioned. Although we owe deferenceto the
chancdlor's findings, our job is to review the gpplication of the Albright factorsin light of the factud
findings Powell v. Ayars, 792 So. 2d 240, 244 (19) (Miss. 2001). Thistask is made infinitely more
difficult when the lower court does not make specific findings. In the absence of specific findings, "we
cannot affirm with confidence that the best decision has been reached.” 1d.
158. That isnowhere 0 true asin this case. Aswe were not present at the hearing, we can draw no
vaid conclusons asto which parent presents the most beneficiad household for these girls. The chancellor
made no findingsfor usto review. We mugt therefore remand thisfor congderation of dl of the necessary
factors and on-the-record factud findings.

6. Attorney's fees
159. The chancdlor ordered Danny to pay Carolene's attorney's feesin the amount of $7500. Danny
objects to this award on the ground that Carolene had the &bility to pay them hersdf.
160.  Aswith most other mattersin adivorce, whether or not to grant one party attorney'sfeesisleft to
the discretion of the chancdlor. McKeev. McKee, 418 So. 2d 764, 767 (Miss. 1982). Thegenerd rule,
however, isthat when a party has the meansto pay his or her own attorney's fees, an award of feesisnot
appropriate. Brooks, 652 So. 2d at 1120. A party's means and ability to pay must include awards of
adimony and digribution of marital property. 1d.
161.  The chancellor made no finding that Carolene was unable to pay her own attorney. Had he done
so, we would not have been able to affirm that finding. Asdiscussed above, Carolene was dlocated over
$300,000 in thisdivorce. That she does not have the money actudly in the bank does not dter the value

of her assets and thus her ability to pay. The award of atorney'sfeeswasin error.
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CONCLUSION

62. Weareloatheto reverse any part of thiscase. Eleven yearsisfar too long for adivorceto linger
inthe courts. The record shows that each party has used the divorce to torture the other through lack of
cooperation and many, many excusesto drag the other back into court for years before ahearing was ever
had on the actud complaint. The children, who werein eementary school when this case began, are now
of or swiftly approaching college age. More than a decade of lega battles between their parents have
aurely taken their toll upon the Franklin girls.
163. Intheinterest of finaly bringing this case to a concluson, we would affirm were we able but we
cannot. This case must return to yet another chancellor for further action consstent with thisopinion. We
srongly encourage the parties to set asde their obvious animosity for each other so as to resolve the
financid issues ganding in the way of findly divorcing each ather.
64. THEJUDGMENT OF THE LEE COUNTY CHANCERY COURT ISAFFIRMED
IN PART AND REVERSED AND REMANDED IN PART ON DIRECT APPEAL. ON
CROSS-APPEAL, THE JUDGMENT ISAFFIRMED. COSTSOF THISAPPEAL ARE
TO BE SHARED EQUALLY BETWEEN THE PARTIES.

McMILLIN,C.J.,KINGAND SOUTHWICK,P.JJ.,.BRIDGES,LEE,MYERSAND

CHANDLER, JJ.,,CONCUR. IRVING, J.,, CONCURSINRESULT ONLY. GRIFFIS,J.,
NOT PARTICIPATING.
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